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Clerk hands back complaint—Case barred 

by statute of limitations 

By  

Robert Handley 

 

In Union County, the Circuit Clerk’s Office closes at 4:00 p.m. and not a minute later. 

Unfortunately, the plaintiff learned that the hard way. Roach v. Coastal Gas Station, 363 Ill. App. 

3d 674, 843 N.E.2d 393 (5th Dist. 2005). 

On November 3, 2001, plaintiff, Marjorie Lynn Roach, was allegedly injured on defendants’ 

property. Apparently, plaintiff’s attorney hired a courier to deliver the Complaint to the Union 

County Circuit Clerk’s Office for filing on November 3, 2003. According to the courier’s 

affidavit, he appeared at the Clerk’s Office at 4:02 p.m. He placed the plaintiff’s Complaint “into 

the hands of” Lorraine Moreland, a clerk. She looked at the document and inquired about its 

contents. The courier told Moreland that the document was a Complaint to be filed. After she 

reviewed it, she handed it back to the courier and told him that the Clerk’s Office closed at 4:00 

p.m. The clerk instructed the courier to return the following day to file the Complaint. At 12:01 

p.m. the following day, the courier appeared and filed the Complaint, which was filed-stamped 

November 4, 2003. 

On November 25, 2003, the defendants filed a Motion to Dismiss pursuant to Section 2-

619(a)(5) of the Code of Civil Procedure. Defendants argued that plaintiff failed to file the 

Complaint within the two-year statute of limitations according to 735 ILCS 5/13-202. 

On December 23, 2003, plaintiff filed a Motion for Leave to File the complaint nunc pro tunc 

and to modify the filing date to November 3, 2003, the day it was presented to the Clerk. In the 

alternative, the plaintiff asked that the Court find, under the circumstances, that the Complaint 

was properly filed even though it was one day late. The Circuit Court dismissed the plaintiff’s 

action. Thereafter, the plaintiff filed a Motion to Reconsider. The Motion to Reconsider was 

denied and the plaintiff filed a timely Notice of Appeal. 

On appeal, the plaintiff argued that the Circuit Court erred in dismissing her Complaint as 

untimely. Specifically, she argued that although her courier arrived after the official closing time, 

the clerk physically accepted the Complaint before handing it back to the plaintiff’s courier. The 
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plaintiff argued that, therefore, the clerk effectively filed her Complaint at 4:02 p.m. on 

November 3, 2003, within the statute of limitations. Unfortunately for the plaintiff, the Appellate 

Court took a harsher view. 

Justice Hopkins, delivering the opinion for the Fifth District Appellate Court, held that to 

commence an action for a personal injury, the proper document should be filed with the Clerk of 

the Circuit Court at its official office during the usual business hours. Daniels v. Cavner, 404 Ill. 

372, 378, 88 N.E.2d 823 (1949). Although delivery can constitute sufficient filing and the 

ministerial tasks such as stamping the word “filed” are unnecessary to perfect the filing, the 

uniform practice in the trial court has been to require actual receipt by the Circuit Clerk, as 

evidenced by a file-stamp before the paper is considered “filed.” Wilkins v. Dellenback, 149 Ill. 

App. 3d 549, 533, 500 N.E.2d 692 (2nd Dist. 1986). Even though a mailing date is acceptable as 

the filing date for certain documents, such as Post-Trial Motions or a Notice of Appeal, a mailing 

date has never been applied to the filing of pleadings such as a Complaint. “A complaint is 

considered timely filed only when it is filed in compliance with the rules of the circuit 

court.” McReynolds v. Hartley, 251 Ill. App. 3d 1038, 1041, 623 N.E.2d 913 (3rd Dist. 1993). 

In McReynolds, the petitioner’s attorney arrived at the Clerk’s Office at 4:30 p.m. on the day of 

the filing deadline. The clerk told the attorney that state law prevented her from accepting a 

document after 4:30 p.m. Therefore, the Petition was filed the next day, and the trial court 

dismissed the Petition. The Appellate Court in McReynolds distinguished the ministerial tasks, 

such as file-stamping the document, but found that because the Petition had not been presented 

during the office hours which were properly set by rule, the Court could not say that the deputy 

clerk should have accepted the Petition for filing or acted improperly in refusing to do so. 

In accordance with McReynolds, Justice Hopkins concluded that in order to avoid a dismissal 

pursuant to the applicable statute of limitations, the plaintiff’s Complaint should have been filed 

on November 3, 2003, within two years of her injury. Because the courier arrived at the Clerk’s 

Office to file the Complaint at 4:02 p.m., after the clerk’s closing time as established by rule, it 

was not timely filed. Further, the Appellate Court could not say that the clerk, in refusing to 

accept the Complaint for filing, acted improperly. The mere fact that the clerk physically took 

possession of the Complaint, reviewed it, and returned it to the courier was found to be 

insignificant. The clerk’s “physical contact with the plaintiff’s complaint did not create an 

obligation to accept it for filing on that date, when there was no prior obligation to do so because 

the office had been officially closed.” Roach, 363 Ill. App. 3d at 678. 

Finally, the Court held that no clerical error was made in failing to file-stamp the plaintiff’s 

Complaint on November 3, 2003, which would allow the Court to enter an Order nunc pro tunc 

to correct the date of filing of the plaintiff’s Complaint to November 3, 2003. Although the trial 

court has inherent authority to enter a nunc pro tunc Order to correct clerical errors, there must 

be evidence that clearly demonstrates that the Order being modified fails to conform to the 

decree actually rendered by the Court. Beck v. Stepp, 144 Ill. 2d 232, 579 N.E.2d 824 (1991). 

The sad moral to this story is that being two minutes late can cost you your case! 
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